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Farmer  Cooperative  Service  conducts  research;  advises  directly 
with  cooperative  leaders  and  others;  promotes  cooperative  organization 
and  development  through  other  Federal  and  State  agencies;  and  publishes 
results  of  its  research,  issues  News  for  Farmer  Cooperatives,  and 
other  education  material. 

This  work  is  aimed  (1)  to  help  farmers  get  better  prices  for 
their  products  and  reduce  operating  expenses,  (2)  to  help  rural  and 
small-town  residents  use  cooperatives  to  develop  rural  resources, 
(3)  to  help  these  cooperatives  expand  their  services  and  operate  more 
efficiently,  and  (4)  to  help  all  Americans  understand  the  work  of 
these  cooperatives. 


PREFACE 

The  tax  treatment  of  capital  retains  is  changed  by  1966  amendments 
to  the  Federal  income  tax  law.   Many  marketing  cooperatives  and  their 
patrons  will  be  affected.   In  general,  the  new  rules  apply  for  taxable 
years  beginning  after  April  30,  1966. 

The  changes  were  made  by  Section  211,  Foreign  Investors  Tax  Act  of 
1966,  Public  Law  89-809,  approved  November  13,  1966.   Section  211  amends 
Subchapter  T  added  to  the  Internal  Revenue  Code  of  1954  by  the  Revenue 
Act  of  1962,  and  Section  6044  of  the  Code  relating  to  information  reporting. 
Subchapter  T  deals  with  the  tax  treatment  of  cooperatives  and  their  patrons. 

An  article  entitled  "Tax  Laws  Changed  on  Capital  Retains"  —  March 
1967  News  for  Farmer  Cooperatives  provides  general  information  on  the 
subject.   The  attached  material  makes  the  amended  law  available  in  con- 
venient form.   Subchapter  T,  incorporating  the  amendments,  appears  on 
pages  1  through  14.   The  new  language  is  in  italics.   Also  beginning  on 
page  12  is  the  revised  Section  6044  of  the  Code. 

Effective  dates  and  a  "transition  rule"  are  provided  for  in  sub- 
sections (e)  and  (f)  of  Section  211  of  P.L.  89-809.   The  text  of  these 
subsections  appear  on  pages  14  and  15. 

The  Senate  Finance  Committee's  comments  on  the  new  provisions  (Sec.  12 
of  Senate  Report  No.  1707)  appear  on  pages  16  through  19. 
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SUBCHAPTER  T-COOPERATIVES  AND  THEIR  PATRONS 

Part  I.   Tax  treatment  of  cooperatives. 

Part  II.   Tax  treatment  by  patrons  of  patronage  dividends  and  pZK- 
anit  fittain  allocjCutLonA. 
Part  III.   Definitions;  special  rules. 


PART  I—  Tax  Treatment  of  Cooperatives 

Sec.  1381.   Organizations  to  which  part  applies. 
Sec.  1382.   Taxable  income  of  cooperatives. 

Sec.  1383.   Computation  of  tax  where  cooperative  redeems  nonquali- 
fied written  notices  of  allocation  OK  nonquatl&i.e.d  pzA-uvuX  KzAaJui 

Sec.  1381.   Organizations  to  Which  Part  Applies 

(a)  In  General. — This  part  shall  apply  to — 

(1)  any  organization  exempt  from  tax  under  section  521  (relating 
to  exemption  of  farmers'  cooperatives  from  tax),  and 

(2)  any  corporation  operating  on  a  cooperative  basis  other  than 
an  organization — 

(A)  which  is  exempt  from  tax  under  this  chapter, 

(B)  which  is  subject  to  the  provisions  of— 

(i)  part  II  of  subchapter  H  (relating  to  mutual  savings 
banks,  etc. ),  or 

(ii)  subchapter  L  (relating  to  insurance  companies),  or 

(C)  which  is  engaged  in  furnishing  electric  energy,  or 
providing  telephone  service,  to  persons  in  rural  areas. 

(b)  Tax  on  Certain  Farmers'  Cooperatives. — An  organization 
described  in  subsection  (a)  (1)  shall  be  subject  to  the  taxes 
imposed  by  section  11  or  1201. 


NOTE:  1966  Amendments  (Sec.  211,  P.  L.  89-809)  in  script. 


Sec,  1382.   Taxable  Income  of  Cooperatives 

(a)  Gross  Income. — Except  as  provided  in  subsection  (b),  the  gross 
income  of  any  organization  to  which  this  part  applies  shall  be 
determined  without  any  adjustment  (as  a  reduction  in  gross  receipts, 
an  increase  in  cost  of  goods  sold,  or  otherwise)  by  reason  of  any 
allocation  or  distribution  to  a  patron  out  of  the  net  earnings  of 
such  organization  on.  by  h.eai>on  o{  any  amount  paid  to  a  pat/ion  ah  a 
pen.- unit  n.etain  allocation  (a*  defined  in  &  cation  1Sii[£)), 

(b)  Patronage  Dividends  and  Pen-Unit  Retain  Allocation*,  —  In  deter- 
mining  the  taxable  income  of  an  organization  to  which  this  part  applies , 
there  shall  not  be  taken  into  account  amounts  paid  during  the  payment 
period  for  the  taxable  year — 

(1)  as  patronage  dividends  (as  defined  in  section  1388(a)),  to 
the  extent  paid  in  money,  qualified  written  notices  of  allocation 
(as  defined  in  section  1388(c)),  or  other  property  (except  non- 
qualified written  notices  of  allocation  (as  defined  in  section 
1388(d)))  with  respect  to  patronage  occurring  during  such  taxable 
year; 

(2)  in  money  or  other  property  (except  written  notices  of  allocation) 
in  redemption  of  a  nonqualified  written  notice  of  allocation  which 
was  paid  as  a  patronage  dividend  during  the  payment  period  for  the 
taxable  year  during  which  the  patronage  occurred; 

(3)  at>  pcA-unit  n.etain  allocation* ,  to  the  extent  paid  in  qualified 
peh.-u.niX  n.etain  centi&icate*   (a*  defined  in  section  1388 [k))  wiAk 
n,e&pect  to  manketing  occunxing  duxing  &uck  taxable  yean.;  on. 

[4]  in  money  on.  otken.  pn.openty  [except  pen.-unit  n,etain  centi&cateb] 
in  n.edemption  oi  a  nonqualified  pen-unit  n.etain  cenXJL{icate  uokick  moa 
paid  at>  a  pex-uniX.  n.etain  allocation  duxing  the  payment  penJLod  ^on. 
tke  taxable  yean.  duxing  uokick  the  manketing  occunxed. 

for  purposes  of  this  title,  any  amount  not  taken  into  account  under 
the  preceding  sentence  shall,  in  the  caie  o^  an  amount  de&cxibed  in 
paxagh.apk   [1]    on.   (2),  be  treated  in  the  same  manner  as  an  item  of  gross 
income  and  as  a  deduction  therefrom,  and  in  tke  ca&e  oi  an  amount 
debcxibed  in  pana.gna.pk   (3)  on.  [4],   be  Heated  a&  a  deduction  in  anxiving 
at  gxobb  income. 


(c)  Deduction  for  Nonpatronage  Distribution,  Etc. — In  determining 
the  taxable  income  of  an  organization  described  in  section  1381(a) 
(1),  there  shall  be  allowed  as  a  deduction  (in  addition  to  other 
deductions  allowable  under  this  chapter) — 

(1)  amounts  paid  during  the  taxable  year  as  dividends  on  its 
capital  stock;  and 

(2)  amounts  paid  during  the  payment  period  for  the  taxable  year — 

(A)  in  money,  qualified  written  notices  of  allocation,  or  other 
property  (except  nonqualified  written  notices  of  allocation)  on 
a  patronage  basis  to  patrons  with  respect  to  its  earnings  during 
such  taxable  year  which  are  derived  from  business  done  for  the 
United  States  or  any  of  its  agencies  or  from  sources  other  than 
patronage,  or 

(B)  in  money  or  other  property  (except  written  notices  of  allo- 
cation) in  redemption  of  a  nonqualified  written  notice  of  allo- 
cation which  was  paid,  during  the  payment  period  for  the  taxable 
year  during  which  the  earnings  were  derived,  on  a  patronage 
basis  to  a  patron  with  respect  to  earnings  derived  from  business 
or  sources  described  in  subparagraph  (A). 

(d)  Payment  Period  for  Each  Taxable  Year. — For  purposes  of  sub- 
sections  (b)  and  (c)(2),  the  payment  period  for  any  taxable  year  is 
the  period  beginning  with  the  first  day  of  such  taxable  year  and 
ending  with  the  fifteenth  day  of  the  ninth  month  following  the  close 
of  such  year.   For  purposes  of  subsections  (b)(1)  and  (c)(2)(A),  a 
qualified  check  issued  during  the  payment  period  shall  be  treated  as 
an  amount  paid  in  money  during  such  period  if  endorsed  and  cashed  on 
or  before  the  90th  day  after  the  close  of  such  period. 

(e)  Products  Marketed  Under  Pooling  Arrangements. — For  purposes  of 
subsection  (b),  in  the  case  of  a  pooling  arrangement  for  the  marketing 
of  products — 

( J )  tkz  patn.ona.gz  a  hall  (to  tkz  zxtznt  pn.ovidzd  in  n.zgulationt> 
pn.z&znlbzd  b'j  tkz  SzcAzta/iy  on.  hit*  dzlzgatz)   be  Vizatzd  aA  patn.ona.gz 
occuAnlng  dusting  tkz  taxablz  ijzan.  in  which  tkz  pool  clo*z6,   and 

(2)  tkz  mojdzzting   0|J  pn.odu.ctA  A  hall  be  Vizatzd  a6  ocavuUng  du/ting 
any   o£  tkz  taxablz  yzaAA  in  which  tkz  pool  i*  opzn. 


(f)   Treatment   of  Earnings   Received  After  Patronage  Occurred. — If 
any  portion   of  the  earnings   from  business  done  with  or   for  patrons 
is   includible  in   the   organization's   gross  income  for  a  taxable  year 
after  the  taxable  year  during  which  the  patronage  occurred,   then 
for   purposes   of  applying  paAagXaioki    (J)    and    (2)    o£  subsection   (b)   to 
such  portion   the   patronage  shall,   to  the   extent  provided  in   regu- 
lations  prescribed  by  the  Secretary  or  his  delegate,  be  considered 
to  have   occurred  during  the   taxable  year   of  the   organization  during 
which  such  earnings  are  includible   in   gross   income. 

Sec.  1383.  Computation  of  Tax  Where  Cooperative  Redeems  Nonquali- 
fied Written  Notices  of  Allocation  oh.  t4oiiqu.aZl£le.d  ?2A-Unlt  R&tain 
CoAti  hica£zi> 

(a)  General  Rule.— If,   under  section   1382(b)(2)   oh.   [4],    or   (c)(2)(B), 
a  deduction   is   allowable  to   an   organization   for  the  taxable  year  for 
amounts  paid  in   redemption   of  nonqualified  written  notices   of  allo- 
cation oh.  nonqaati^izd  ptK-ujiLt  fiztaln  c&utL^icateA,  then  the  tax 
imposed  by  this   chapter  on   such  organization   for  the  taxable  year  shall 
be  the   lesser  of  the   following: 

(1)  the  tax  for  the  taxable  year   computed  with  such  deduction;   or 

(2)  an  amount  equal  to — 

(A)  the  tax  for  the  taxable  year   computed  without  such  deduc- 
tion,  minus 

(B)  the  decrease  in  tax  under  this  chapter  for  any  prior  taxable 
year   (or  years)   which  would  result  solely  from  treating  such 
nonqualified  written  notices  of  allocation  oh.  nonquaZi^4.zd  pZh.- 
wtlit  h.ztain  (LZ.njti^i.QjxtiJi   as  qualified  written  notices   of  allo- 
cation on.  qaatiilzd  pzh.-unit  h-ztain  czhti&icatzA   [<u  the.  cjxaz  mx'1 
be). 

(b)  Special  Rules. — 

(1)  If  the  decrease  in  tax  ascertained  under  subsection  (a)(2)(B) 
exceeds  the  tax  for  the  taxable  year  (computed  without  the  deduction 
described  in  subsection  (a))  such  excess  shall  be  considered  to  be 
a  payment  of  tax  on  the  last  day  prescribed  by  law  for  the  payment 
of  tax  for  the  taxable  year,  and  shall  be  refunded  or  credited  in 
the  same  manner  as  if  it  were  an  overpayment  for  such  taxable  year. 


(2)  For  purposes  of  determining  the  decrease  in  tax  under  sub- 
section (a)(2)(B),  the  stated  dollar  amount  of  any  nonqualified 
written  notice  of  allocation  OK  nonquaLifiiexl  p2A.-u.vUA  KoAxun 
CZKti&icxLtz   which  is  to  be  treated  under  such  subsection  as  a 
qualified  written  notice  of  allocation  OK  quati^izd  p2.K-u.vuA 
KeAain  czKti&icaAz   (<x&  tkz  ca&z  may   be)  shall  be  the  amount 
paid  in  redemption  of  such  written  notice  of  allocation  OK  pZK- 
unit  KeAain  dVAi^iaatt   which  is  allowable  as  a  deduction  under 
section  1382(b)(2)  oK   [4],    or  (c)(2)(B)  for  the  taxable  year. 

(3)  If  the  tax  imposed  by  this  chapter  for  the  taxable  year  is 
the  amount  determined  under  subsection  (a)(2),  then  the  deduction 
described  in  subsection  (a)  shall  not  be  taken  into  account  for 
any  purpose  of  this  subtitle  other  than  for  purposes  of  this 
section. 

PART  II— Tax  Treatment  by  Patrons  of  Patronage 

Dividends  and  Per-Unit  Retain  Allocations 

Sec,    1385.      Amounts   Includible  in  Patron's   Gross   Income 

(a)   General  Rule. — Except  as  otherwise  provided  in  subsection   (b), 
each   person  shall  include  in  gross  income — 

(1)  the  amount  of  any  patronage  dividend  which  is  paid  in  money, 
a  qualified  written  notice  of  allocation,   or  other  property 
(except  a  nonqualified  written  notice   of  allocation),   and  which 
is  received  by  him  during  the  taxable  year  from  an  organization 
described  in  section  1381(a), 

(2)  any  amount,   described  in  section   1382(c)(2)(A)    (relating  to 
certain  nonpatronage  distributions  by  tax-exempt  farmers'    coopera- 
tives), which  is   paid  in  money,   a  qualified  written  notice   of 
allocation,   or  other  property   (except  a  nonqualified  written 
notice   of  allocation),   and  which  is  received  by  him  during  the 
taxable  year  from  an  organization  described  in  section   1381(a)(1), 
and, 

(3)  the.  amount  o£  any  pzK-unit  KeAain  aZtocation  uokich  ii  paid  in 
quaZi^izd  peA-unit  KeAain  ceAAi^icateM  and  which  i*  KtceAvzd  by 
kirn  duxing  the  taxablz  yzaK  $Kom  an  oKganization  dzicAibtd  in 
AzcAion  13&1{a). 


(b)  Exclusion  From  Gross   Income. — Under  regulations   prescribed  by 
the   Secretary   or  his   delegate,   the  amount  of  any   patronage   dividend, 
and  any  amount  received  on  the  redemption,   sale,  or  other  disposition 
of  a  nonqualified  written  notice  of  allocation  which  was  paid  as   a 
patronage  dividend,   shall  not  be  included  in   gross   income  to  the 
extent  that   such  amount — 

(1)  is   properly  taken  into  account  as  an  adjustment  to  basis  of 
property,   or 

(2)  is   attributable  to  personal,   living,    or  family  items. 

(c)  Treatment   of   Certain  Nonqualified  Written  Notices   of  Allocation 
and  Certain  Nonqualified  Per- Unit  Retain  Certificates 

(1)  Application   of  Subsection. — This  subsection  shall  apply  to-- 
(A)   any  nonqualified  written  notice.  o&  allocation  which — 

[i)  ldo6  paid  a4  a  patronage  divide/id,    on. 

(ii)  toai  paid  by  an  organization  described  in  section  1381  (a) 

(I)   on  a  patronage  basis  with,  respect  to  earning*  derived 

Irom  business  on.  sources  described  in  section  1382(c)  (2)  (A),  and 

(8)   any  nonqualified  per-unit  retain  certificate  uokick  u)a&  paid 
as  a  per-unit  retain  allocation, 

(2)  Basis;   Amount   of  Gain. — In  the  case   of  any  nonqualified  written 
notice  of  allocation  or  nonqualified  per-unit  retain  certificate 

to  which  this  subsection  applies,   for  purposes   of  this   chapter — 

(A)  the  basis  of  such  written  notice  of  allocation  Ott  per-unit 
retain  certificate  in  the  hands  of  the  patron  to  whom  such 
written  notice  of  allocation  or  per-unit  retain  certificate  was 
paid  shall  be  zero, 

(B)  the  basis  of  such  written  notice  of  allocation  or  per-unit 
retain  certificate  which  was  acquired  from  a  decedent  shall  be 
its  basis  in  the  hands  of  the  decedent,   and 

(C)  gain  on  the  redemption,   sale,   or  other  disposition  of  such 
written  notice  of  allocation  or  per-unit  retain  certificate  by 
any  person  shall,   to  the  extent  that  the  stated  dollar  amount  of 
such  written  notice  of  allocation  or  per-unit  retain  certificate 
exceeds  its  basis,  be   considered  as   gain  from  the  sale   or  ex- 
change of  property  which  is  not  a   capital  asset. 


PART  III— Definitions;  Special  Rules 

Sec.  1388.   Definitions;  Special  Rules 

(a)  Patronage  Dividend. — For  purposes  of  this  subchapter,  the  term 
"patronage  dividend™  means  an  amount  paid  to  a  patron  by  an  organi- 
zation to  which  part  I  of  this  subchapter  applies — 

(1)  on  the  basis  of  quantity  or  value  of  business  done  with  or  for 
such  patron, 

(2)  under  an  obligation  of  such  organization  to  pay  such  amount, 
which  obligation  existed  before  the  organization  received  the 
amount  so  paid,  and 

(3)  which  is  determined  by  reference  to  the  net  earnings  of  the 
organization  from  business  done  with  or  for  its  patrons. 

Such  term  does  not  include  any  amount  paid  to  a  patron  to  the  extent 
that  (A)  such  amount  is  out  of  earnings  other  than  from  business 
done  with  or  for  patrons,  or  (B)  such  amount  is  out  of  earnings  from 
business  done  with  or  for  other  patrons  to  whom  no  amounts  are  paid, 
or  to  whom  smaller  amounts  are  paid,  with  respect  to  substantially 
identical  transactions. 

(b)  Written  Notice  of  Allocation. — For  purposes  of  this  subchapter, 
the  term  "written  notice  of  allocation"  means  any  capital  stock, 
revolving  fund  certificate,  retain  certificate,  certificate  of 
indebtedness,  letter  of  advice,  or  other  written  notice,  which  dis- 
closes to  the  recipient  the  stated  dollar  amount  allocated  to  him 

by  the  organization  and  the  portion  thereof,  if  any,  which  constitutes 
a  patronage  dividend. 

(c)  Qualified  Written  Notice  of  Allocation. — 

(1)  Defined. — For  purposes  of  this  subchapter,  the  term  "qualified 
written  notice  of  allocation"  means — 

(A)  a  written  notice  of  allocation  which  may  be  redeemed  in  cash 
at  its  stated  dollar  amount  at  any  time  within  a  period  beginning 
on  the  date  such  written  notice  of  allocation  is  paid  and  ending 
not  earlier  than  90  days  from  such  date,  but  only  if  the  dis- 
tributee receives  written  notice  of  the  right  of  redemption  at 
the  time  he  receives  such  written  notice  of  allocation;  and 

(B)  a  written  notice  of  allocation  which  the  distributee  has 
consented,  in  the  manner  provided  in  paragraph  (2),  to  take  into 
account  at  its  stated  dollar  amount  as  provided  in  section  1385(a), 


Such  tern  does  not  include  any  written  notice  of  allocation  which 
is  paid  as  part  of  a  patronage  dividend  or  as  part  'of  a  payment 
described  in  section  1382(c)(2)(A),  unless  20  percent  or  more  of 
the  amount  of  such  patronage  dividend,  or  such  payment,  is  paid  in 
money  or  by  qualified  check. 

(2)  Manner  of  Obtaining  Consent. — A  distributee  shall  consent  to 
take  a  written  notice  of  allocation  into  account  as  provided  in 
paragraph  (1)(B)  only  by-- 

(A)  making  such  consent  in  writing, 

(B)  obtaining  or  retaining  membership  in  the  organization 
after — 

(i)  such  organization  has  adopted  (after  the  date  of  the 
enactment  of  the  Revenue  Act  of  1962)  a  bylaw  providing 
that  membership  in  the  organization  constitutes  such 
consent,  and 

(ii)  he  has  received  a  written  notification  and  copy  of 
such  bylaw,  or 

(C)  if  neither  subparagraph  (A)  nor  (B)  applies,  endorsing  and 
cashing  a  qualified  check,  paid  as  a  part  of  the  patronage 
dividend  or  payment  of  which  such  written  notice  of  allocation 
is  also  a  part,  on  or  before  the  90th  day  after  the  close  of 
the  payment  period  for  the  taxable  year  of  the  organization  for 
which  such  patronage  dividend  or  payment  is  paid. 

(3)  Period  for  Which  Consent  is  Effective. — 

(A)  General  rule. — Except  as  provided  in  subparagraph  (B) — 

(i)  a  consent  described  in  paragraph  (2) (A)  shall  be  a 
consent  with  respect  to  all  patronage  of  the  distributee 
with  the  organization  occurring  (determined  with  the  appli- 
cation of  section  1382(e))  during  the  taxable  year  of  the 
organization  during  which  such  consent  is  made  and  all 
subsequent  taxable  years  of  the  organization;  and 

(ii)  a  consent  described  in  paragraph  (2)(B)  shall  be  a 
consent  with  respect  to  all  patronage  of  the  distributee 
with  the  organization  occurring  (determined  without  the 
application  of  section  1382(e))  after  he  received  the 
notification  and  copy  described  in  paragraph  (2)(B)(ii). 


(B)  Revocation,  etc. — 

(i)  Any  consent  described  in  paragraph  (2) (A)  may  be  revoked 
(in  writing)  by  the  distributee  at  any  time.   Any  such  revo- 
cation shall  be  effective  with  respect  to  patronage  occurring 
on  or  after  the  first  day  of  the  first  taxable  year  of  the 
organization  beginning  after  the  revocation  is  filed  with 
such  organization;  except  that  in  the  case  of  a  pooling 
arrangement  described  in  section  1382(e),  a  revocation  made 
by  a  distributee  shall  not  be  effective  as  to  any  pool  with 
respect  to  which  the  distributee  has  been  a  patron  before 
such  revocation. 

(ii)  Any  consent  described  in  paragraph  (2)(B)  shall  not  be 
effective  with  respect  to  any  patronage  occurring  (determined 
without  the  application  of  section  1382(e))  after  the  distrib- 
utee ceases  to  be  a  member  of  the  organization  or  after  the 
bylaws  of  the  organization  cease  to  contain  the  provisions 
described  in  paragraph  (2)(B)(i). 

(4)  Qualified  Check. — For  purposes  of  this  subchapter,  the  term 
"qualified  check"  means  only  a  check  (or  after  instrument  which 
is  redeemable  in  money)  which  is  paid  as  a  part  of  a  patronage 
dividend,  or  as  a  part  of  a  payment  described  in  section  1382(c) 
(2)(A),  to  a  distributee  who  has  not  given  consent  as  provided 
in  paragraph  (2)(A)  or  (B)  with  respect  to  such  patronage  dividend 
or  payment,  and  on  which  there  is  clearly  imprinted  a  statement 
that  the  endorsement  and  cashing  of  the  check  (or  other  instrument) 
constitutes  the  consent  of  the  payee  to  include  in  his  gross  income, 
as  provided  in  the  Federal  income  tax  laws,  the  stated  dollar 
amount  of  the  written  notice  of  allocation  which  is  a  part  of  the 
patronage  dividend  or  payment  of  which  such  qualified  check  is 
also  a  part.   Such  term  does  not  include  any  check  (or  other  instru- 
ment) which  is  paid  as  part  of  a  patronage  dividend  or  payment  which 
does  not  include  a  written  notice  of  allocation  (other  than  a 
written  notice  of  allocation  described  in  paragraph  (1)(A)). 

(d)  Nonqualified  Written  Notice  of  Allocation. — For  purposes  of 
this  subchapter,  the  term  "nonqualified  written  notice  of  allocation" 
means  a  written  notice  of  allocation  which  is  not  described  in  sub- 
section (c)  or  a  qualified  check  which  is  not  cashed  on  or  before  the 
90th  day  after  the  close  of  the  payment  period  for  the  taxable  year 
for  which  the  distribution  of  which  it  is  a  part  is  paid. 
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(e)   Determination   of  Amount  Paid  or  Received. — For   purposes   of   this 
subchapter,    in   determining  amounts  paid   or  received — 

(1)  property    (other  than   a  written  notice   of  allocation  or  a  per- 
unit  retain  certificate)    shall  be  taken  into  account   at   its  fair 
market  value,   and 

(2)  a  qualified  written  notice   of  allocation  or  qualified  per-unit 
attain  certificate  shall  be  taken  into  account  at  its   stated  dollar 
amount. 

(i>)   Per- Unit  Retain  Allocation.  —  For  purposes  o&  this  subchapter,   tlie 
term  "peA.-u.nit  retain  alZocation"  mean*  any  alio  cation,    by  an  organi- 
zation to  which  paAt  I  o&  this  6u.bcka.pt2A  applies,    other  than  by 
pa.ymz.nt  in  money  on.  o  titer  property  [except  per-unit  retain  certificates) 
to  a.  patAon  with  respect  to  products  marketed  ^or  him,   the  amount  o{, 
which  is  faxed  without  reference  to  the  net  earnings  oft  the  organization 
pu.nAu.ant  to  an  agreement  between  the  organization  and  tlie  patron. 

[g)  Per-Unit  Retain  Certificate. — Tor  purposes  ofa  tliis  subdiapter,   the 
term  "per-unit  retain  certificate"  mean*  any  written  notice  which 
discloses  to  the  recipient  the  stated  dollar  amount  o^  a  per-unit  retain 
allocation  to  him  by  the  organization. 

[h)  Qualified  Per-Unit  Retain  Certificate. — 

(T)   defined.  — For  purpose*  o&  this  subchapter,   the  term  "qualified 
per-unit  retain  certificate."  means  any  per-unit  retain  certificate 
which  the  distributee  has  agreed,   in  the  manner  provided  in 
paragraph   (2),    to  take  into  account  at  its  stated  dollar  mount  as 
provided  in  section  1385(a). 

(Z)  Manner  o&  Obtaining  Agreement. — A  distributee  shall  agree  to 
take  a  per-unit  retain  certificate  into  account  as  provided  in 
paragraph   (I)   onlij  by— 

(A)  making  such  agreement  in  writing,    or 

(8)   obtaining  or  retaining  membership  in  tiie  organization  a^ter — 

[i]  such  organization  has  adopted  [a^ter  the  date  o&  tixe 
enactment  o£  this  subsection)   a  bylaw  providing  that  member- 
ship in  the  organization  constitutes  sucJi  agreement,   and 

[ii]  he  has  received  a  written  notification  and  copy  ofa  such 
bylaw. 
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(3)    Period  {or  JhicJi  Agrzzimit  ib  E^ectcv/e..-- 

(A)   Gznzral  X.alz.-- Except  04  provided  in  babparagraph   (8)  — 

(x.)   an  agreement  de&cAibzd  in  paragraph   [2]  (A)    5.ia££  be  an 
agreement  .oith  rtbptct  to  all  prodactb  delivered  by  the 
distributee  to  tiit  organization  during  the.  taxable  year  o{ 
tkt  organization  dating  uiliidi  bach  agreement  ib  made  and  ait 
6u.bbzqu.znt  taxable  years  o{  tkt  organization;   and 

[ii]   an  agretmznt  deb  crib  ed  in  paragraph   [2]  (3)   bhall  bt  an 
agreement  with  rtbpttt  to  ait  prodactb  delivered  by  tkt 
dZbtribatee  to  tht  organization  aftet  he  rzttivtd  the  notifi- 
cation and  copy  described  in  paragraph  [2]  (3)  {it). 

(3)   Revocation,    etc. — 

[i]   Any  agrt&.itnt  dtbtribtd  in  paragraph   (2)  (A)  may  bt  revoked 
[in  writing)  by  the.  dibtributtt  at  any  time.     Any  buck  rtvo- 
cation bkaJUL  bt  elective  utith  rtbpttt  to  prodactb  dtlivzrzd 
by  thz  dibtributtt  on  or  after  tht  ftrbt  day  ojj  tkt  {irbt 
taxable  ijtar  o*  the  organization  btginning  after  tkt  rtvocation 
ib   ftltd  with  tilt  organization;   txctpt  that  in  tht  cabt  ot  a 
pooling  arrangement  dtbcribtd  in  btction  1382  [t]   a  rtvocation 
madt  by  a  distributee  bhall  not  bt  elective  ab  to  any  prodactb 
whicJi  were  dttivtrtd  to  tht  organization  by  tit  dibtribattt 
before  bach  rtvocation. 

[ii]   Any  agrttmtnt  dtbcribtd  in  paragraph   [2]  (3)   bkaJUL  not  bt 
elective  with  rz-bptct  to  any  prodactb  dtlivzrzd  after  tiie 
dibtlibatee  zzabzb    to  bz  a  mej'nbzr  0&  tkt  organization  or  afttr 
tiz  bylaos  ojj  the  orgo/iization  ctabt  to  contain  tht  provision 
dtbcribtd  in  paragraph   [2)  (3)  (^c). 

[i]  Uonqualifttd  Per-Unit  V.ttain  Ctrtiftcatt.--Vor  parpobtb  o^  tliis 
Suhchapttr,   thz  ttrm  " honqaali  fttd  ptx-anit  retain  certificate"  mean-b 
a  pzr-anit  rztain  certificate  which  is  not  dtbcribtd  in  sabsection  [h] . 
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Information  Returns 

Sec,  604U.   Returns  Regarding  Payments  of  Patronage  Dividends 

(a)  Requirement  of  Reporting, — 

(1)  In  General. — Except  as  otherwise  provided  in  this  section, 
every  cooperative  to  which  part  I  of  subchapter  T  of  chapter  1 
applies,  which  makes  payments  of  amounts  described  in  subsection 
(b)  aggregating  $10  or  more  to  any  person  during  any  calendar 
year,  shall  make  a  return  according  to  the  forms  or  regulations 
prescribed  by  the  Secretary  or  his  delegate,  setting  forth  the 
aggregate  amount  of  such  payments  and  the  name  and  address  of 
the  person  to  whom  paid. 

(2)  Returns  Required  by  the  Secretary. — Every  such  cooperative 
which  makes  payments  of  amounts  described  in  subsection  (b) 
aggregating  less  than  $10  to  any  person  during  any  calendar 
year  shall,  when  required  by  the  Secretary  or  his  delegate,  make 
a  return  setting  forth  the  aggregate  amount  of  such  payments 
and  the  name  and  address  of  the  person  to  whom  paid. 

(b)  Amounts  Subject  to  Reporting. — 

(1)  General  Rule. — Except  as  otherwise  provided  in  this  section, 
the  amounts  subject  to  reporting  under  subsection  (a)  are — 

(A)  the  amount  of  any  patronage  dividend  (as  defined  in  section 
1388(a))  which  is  paid  in  money,  qualified  written  notices  of 
allocation  (as  defined  in  section  1388(c)),  or  other  property 
(except  nonqualified  written  notices  of  allocation  as  defined  in 
section  1388(d)), 

(B)  any  amount  described  in  section  1382(c)(2)(A)  (relating  to 
certain  nonpatronage  distributions)  which  is  paid  in  money 
qualified  written  notices  of  allocation,  or  other  property 
(except  nonqualified  written  notices  of  allocation)  by  an  organi- 
zation exempt  from  1a x  under  section  521  (relating  to  exemption 
of  farmers'  cooperatives  from  tax), 

(C)  any  amount  described  in  section  1382(b)(2)  (relating  to 
redemption  of  nonqualified  written  notices  of  allocation)  and, 
in  the  case  of  an  organization  described  in  section  1381(a)(1), 
any  amount  described  in  section  1382(c)(2)(B)  (relating  to 
redemption  of  nonqualified  written  notices  of  allocation  paid 
with  respect  to  earnings  derived  from  sources  other  than 
patronage),  and 
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[V]  tkz  amount  o^  any  pzA-unit  fiztain  attoc.aM.on  (oi  dzf^inzd 
in  bzztion   1388[$))  wliieh  ii>  paid  in  quatilizd  pe.i-u.nit  fiztain 
czAti^icatzi    (<X6  dz&inzd  in  6zction  1388 [k))t   and 

(£)   any  amount  dz^cAibzd  in  taction  1382[b)[4)    [izlating  to 
nzdzmption  o^  nonqwdJbL&izd  peA-unit  fiztain  cziti^izatzi) . 

(2)  Exceptions. — The  provisions   of  subsection    (a)   shall  not  apply, 
to  the   extent  provided  in   regulations   prescribed  by  the  Secretary 
or  his  delegate,   to  any  payment — 

(A)  by   a   foreign   corporation,    or 

(B)  to  a   foreign   corporation,   a  nonresident  alien,   or  a 
partnership  not   engaged  in  trade   or  business   in  the   United 
States   and   composed  in  whole   or  in  part   of  nonresident   aliens. 

(c)  Exemption   for   Certain   Consumer  Cooperatives. — A  cooperative 
which   the   Secretary   or  his   delegate   determines   is   primarily   engaged 
in  selling  at   retail   goods  or  services   of  a  type  that  are   generally 
for  personal,   living,   or   family  use  shall,   upon  application  to  the 
Secretary   or  his   delegate,   be   granted  exemption  from  the  reporting 
requirements   imposed  by  subsection    (a).      Application   for  exemption 
under  this  subsection  shall  be  made  in  accordance  with  regulations 
prescribed  by  the  Secretary  or  his   delegate. 

(d)  Determination  of  Amount  Paid. — For  purposes   of  this  section,    in 
determining  the  amount   of  any  payment — 

(1)  property   (other  than   a  qualified  written  notice   of  allocation 
OK.  a  qualifiizd  pzA-unit  fiztain  czfiti^icatz)    shall  be  taken  into 
account   at   its   fair  market  value,   and 

(2)  a  qualified  written  notice   of  allocation  OX  a  quati^izd  pZA- 
unit  fiztain  CZAti^icatz  shall  be  taken   into  account   at   its   stated 
dollar  amount. 

(e)  Statements   to  be   Furnished   to  Persons  With   Respect  to  Whom 
Information   is    Furnished. — Every   cooperative   making  a   return  under 
subsection   (a)(1)    shall   furnish   to  each  person  whose  name   is   set 
forth   in  such  return   a  written  statement   showing — 

(1)  the   name  and   address   of  the   cooperative  making  such 
return,    and 

(2)  the   aggregate   amount   of  payments   to  the  person   as   shown 
on  such   return. 
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The  written  statement  required  under  the  preceding  sentence  shall 
be  furnished  to  the  person  on  or  before  January  31  of  the  year 
following  the  calendar  year  for  which  the  return  under  subsection 
(a)(1)  was  made.   No  statement  shall  be  required  to  be  furnished 
to  any  person  under  this  subsection  if  the  aggregate  amount  of 
payments  to  such  person  as  shown  on  the  return  made  under  sub- 
section (a)(1)  is  less  than  $10. 


Public  Law  89-809,  Approved  November  13,  1966 

Section   211(e)    of  P.L.    89-809 

[z]  E£jjectcue  VateA.-- 

(J)   Tkz  ammdrnznti  madz  by  4uix6eett0rt4    [a],    [b],   and  [a]   iknJUL 
apply  to  pzA-unit  siztain  allocations  madz  duxing  taxable,  tjzau 
o$  an  organization  dzbcnibzd  in  taction  1381 [a)    [xzlating  to 
organization*  to  ivnicJi  paxt  I  o&  iubdiaptzA  T  o&  oliaptzn.  1 
applies)   beginning  a^tzn.  April  30,    1965,   loitii  rz-hpzet  to  pro- 
duct* dzlivzrzd  dusting  -iuc/i  yzan>. 

(2)   Tkz  amzndmz.nti>  madz  by  subtzction   (a)  6 kail  apply  with. 
rzbpzct  to  calzndar  yzan>  a^tzr  1966. 

Section   211(f)   of  P.L.    89-809 

[{,)   Transition  Ruiz.— 

[1]   Ex.czpt  cu  providzd  in  pan.agn.apn   [2],    a  lorittzn  agrzzmznt 
bztozzn  a  patron  and  a  cocpzrativz  a66o elation — 

(A)   xliidi  elzarty  providz*  t'.iat  tkz  patron  agrzzi  to  trzat 
the.  6tatzd  dollar  amount!)  o£  all  pzn-imit  rztain  czrti$icatzi> 
i66azd  to  kim  by  tkz  association  as  rzprzsznting  ca&h 
distributions  iJiicJi  kz  lias,    of,  kis  ol'M  clioicz,   rzinvzstzd  in 
tkz  cooperative  association, 

(5)  ivlvidi  is  revocable  by  tiie  patron  at  any  tuvz  a^tzr  tliz 
close  o$  tiiz  taxable  year  in  ivliidi  it  was  madz, 

(C)  which  was   zntzAzd  into  a^tzx  October  14,    1965,    and 
before  tkz  datz  oh  tie  znactmznt  ok  tliis  Act,    and 

NOTE:      Subsections    (a),    (b),   and    (c)   in   the   above   quoted  subsection   (e) 
amend  Sections   1382,    1383,    1385   and   1388   of  the   Internal  Revenue 
Code.      Subsection   (d)    amends   Section   6044  of  the  Code. 
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[V]  which  is  in  e^ect  on  tke  date  o£  tiie  enactment  oi  this 
Act,   and  with  respect  to  which  a  written  notice  o&  revocation 
has  not  been  furnished  to  the  cooperative  association, 

shall,  be  elective  [for  the  period  prescribed  in  the  agreement) 
for  purposes  oi  lection  13&&[k)  oi  the  Internal  Revenue  Code  oi 
1954  as  i£  entered  into,  pursuant  to  sucJi  section,   a^ter  the 
date  o&  tke  enactment  o&  this  Act, 

(2)  An  agreement  described  in  paragraphs   (f)(A)  and  (C)  which 
was  included  in  a  by-law  ol  the  cooperative  association  and  wkicli 
is  in  e&fiect  on  tUxe  date  o\  the  enactment  o$  this  Act  skall  be 
elective  for  purpose*  o{,  section  138S[k)  o£  jsuch  Code  only  for 
taxable,  years  o&  tke  association  beginning  before  May  1,    1967, 


Senate  Finance  Committee  Report 

Excerpt  from  Report  of  the  Committee  on  Finance 
United  States  Senate  to  Accompany  H.R.  13103. 
"A  bill  to  provide  equitable  tax  treatment 
for  foreign  investment  in  the  United  States" 
(With  respect  to  Sec.  212,  Tax  Treatment  of 
Per-Unit  Retain  Allocations)  Senate  Report 
No.  1707,  89th  Congress,  69  (1966). 


12.     Tax  Ti&citmznt   o£  pzA.-u.nlt  iztouln  oJULocatLoYib    Uec.  2  7  2  o£ 
thz  bill  and  izc*.    1382,    13%3,    13S5,    13%%,    and  6044  o{, 
tiiz  code.) 

Although  the  practices  of  cooperatives  are  not  uniform  in  this 
regard,  generally  a  per-unit  retain  certificate  is  issued  by  a 
cooperative  to  a  patron  to  reflect  the  retention  by  the  coopera- 
tive of  a  portion  of  the  proceeds  from  the  marketing  of  products 
for  the  patron.   These  amounts  are  retained  pursuant  to  an 
authorization  (usually  in  the  bylaws  of  the  cooperative)  and  are 
computed  on  the  basis  of  units  of  products  marketed. 

Prior  to  the  amendment  in  1962,  the  Internal  Revenue  Code  per- 
mitted cooperatives  to  deduct  amounts  paid  to  patrons  as  patronage 
dividends.   Patronage  dividends  are  limited  by  definition  to 
amounts  which  are  "determined  with  reference  to  the  net  earnings" 
of  the  cooperative.   The  treatment  of  per-unit  retains,  however, 
was  not  specifically  dealt  with  in  the  code.   The  Revenue  Act  of 
1962  substantially  revised  the  income  tax  treatment  of  cooperatives 
and  their  patrons  but  the  new  provisions  by  their  terms  were  appli- 
cable only  to  "patronage  dividends."   Because  per-unit  retain  allo- 
cations are  determined  on  the  basis  of  units  of  products  marketed 
for  the  patrons  rather  than  with  reference  to  net  earnings,  the  new 
provisions  are  generally  considered  as  not  being  applicable  to  them. 
By  regulations  issued  on  October  14,  1965,  the  Treasury  Department 
provided  for  the  income  tax  treatment  of  per-unit  retain  certificates 
in  a  manner  that  is  substantially  parallel  to  the  treatment  prescribed 
in  the  Revenue  Act  of  1962  with  respect  to  patronage  dividends. 

The  per-unit  retains  may  be  considered  as  contributions  to  capital 
by  patrons.   For  this  to  be  true  they  first  must  have  been  considered 
as  paid  out  by  the  cooperative.   However,  because  the  per-unit  retain 
certificates  issued  by  cooperatives  may  have  a  fair  market  value 
considerably  less  than  their  face  amount,  and  in  some  cases  have  only 
a  negligible  fair  market  value,  some  have  raised  questions  as  to 
whether  they  may  be  considered  as  paid  out  by  the  cooperatives  and 
whether  the  patrons  can  be  required  to  include  them  in  their  gross 
income.   This  situation  bears  certain  similarities  to  the  situation 
that  caused  the  enactment  of  the  provisions  of  the  Revenue  Act  of 
1962  dealing  with  patronage  dividends,  in  that  some  believe  that  a 
tax  may  not  necessarily  be  imposed  at  either  level. 
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The  patronage  dividend  provisions  of  the  Revenue  Act  of  1962  were 
designed  to  assure  that  the  amounts  received  by  cooperatives  in 
the  course  of  their  business  activities  with  their  patrons  are 
included  in  computing  the  income  tax  of  either  the  cooperative  or 
the  patron,  thus  subjecting  these  amounts  to  a  single  current  tax. 
To  accomplish  this,  the  1962  act  provided  detailed  rules  which 
specified  the  treatment  which  patronage  dividends  are  to  receive 
from  the  standpoint  of  both  cooperatives  and  their  patrons.   It  was 
hoped  that  these  provisions  would  bring  to  an  end  the  uncertainty 
that  existed  in  the  area  of  cooperative-patron  income  taxation  and 
consequently  bring  to  a  halt  the  litigation  that  the  uncertainty 
engendered.   In  this  regard,  the  Revenue  Act  of  1962  has  not  been 
completely  successful  because  of  the  uncertainty  which  continues 
to  exist  with  respect  to  per-unit  retain  certificates.   To  remove 
this  remaining  uncertainty,  the  bill  amends  the  provisions  of 
present  law  dealing  with  patronage  dividends  to  make  them  applicable, 
generally,  with  respect  to  per-unit  retain  certificates.   By  adopt- 
ing this  amendment,  your  committee  does  not  intend  to  reflect  on 
the  validity  of  the  regulations  recently  issued  by  the  Treasury 
Department  with  respect  to  per-unit  retain  certificates,  nor  does 
your  committee  intend  to  reflect  on  the  deductibility  in  the  past 
of  per-unit  retain  certificates  to  cooperatives  or  the  includability 
in  the  past  of  such  certificates  in  the  income  of  patrons. 

The  bill  amends  present  law  to  provide  tax  treatment  with  respect 
to  per-unit  retain  certificates  which  parallels,  in  general,  the 
tax  treatment  applicable  with  respect  to  patronage  dividends.   Pro- 
viding essentially  the  same  treatment  for  per-unit  retain  certificates 
means,  generally,  that  they  are  to  be  treated  as  income  to  the  patron 
in  the  year  in  which  the  certificates  are  issued,  if  the  patrons 
give  their  consent  in  writing  to  the  inclusion  of  the  face  amount  of 
these  certificates  in  their  income  or  if  there  is  a  provision  in  the 
bylaws  or  charter  of  the  cooperative  indicating  that  membership  in 
the  cooperative  represents  consent  to  such  treatment.   Under  the 
amendment,  the  cooperative  is  permitted  to  take  a  deduction  in 
arriving  at  gross  income  for  a  per-unit  retain  certificete  when  issued, 
only  when  the  certificate  qualifies  for  the  treatment  specified 
above  at  that  time  in  the  hands  of  the  patron.   Otherwise,  the 
amount  involved  is  deductible  by  the  cooperative  only  at  the  time  the 
certificate  is  redeemed. 

Treatment  of  per-unit  retains  by  cooperatives. — The  amendment  pro- 
vides  that  no  decrease  is  to  be  made  in  the  gross  income  of  a 
cooperative  because  of  per-unit  retain  allocations  to  patrons  except 
for  amounts  paid  in  'qualified  per-unit  retain  certificates"  or  in 
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redemption  of  "nonqualified  per-unit  retain  certificates."   (Both 
of  these  terms  are  explained  subsequently.)    If  a  cooperative 
has  no  taxable  income  for  the  year  in  which  it  redeems  nonqualified 
per-unit  retain  certificates,  the.  cooperative  would,  in  effect,  be 
permitted  to  carry  back  the  deduction  or  exclusion  to  the  year  in 
which  the  certificate  was  issued. 

Treatment  of  per-unit  retains  by  patrons. — Under  the  amendment,  a 
patron  is  required  to  include  in  his  gross  income  the  amount  paid 
to  him  in  qualified  per-unit  retain  certificates  and  the  amount 
received  by  him  on  the  redemption,  sale,  or  other  disposition  of 
nonqualified  per-unit  retain  certificates. 

Definitions  and  special  provisions. — The  amendment  provides  defini- 
tions of  the  terms  used  in  providing  for  the  treatment  of  per-unit 
retains.   Under  the  first  of  these,  the  amount  considered  paid  by 
a  cooperative  and  received  by  a  patron  as  a  result  of  the  issuance 
of  a  qualified  per-unit  retain  certificate  is  to  be  the  certificate's 
stated  dollar  amount.   The  term  "per-unit  retain  allocation"  is 
defined,  in  general,  as  an  amount  paid  (except  amounts  paid  in  money 
or  other  property)  to  patrons  with  respect  to  products  marketed  for 
them  which  is  fixed  without  regard  to  the  net  earnings  of  the 
cooperative.   The  term  "per-unit  retain  certificate"  is  defined  to 
mean  any  written  notice  which  discloses  to  the  recipient  the  stated 
dollar  amount  of  a  per-unit  retain  allocation.   The  term  "qualified 
per-unit  retain  certificate"  is  defined  to  mean  a  per-unit  retain 
certificate  which  the  patron  has  agreed  to  include  in  his  income  at 
the  stated  dollar  amount.   For  this  purpose,  a  cooperative  may  enter 
into  individual  agreements  with  each  of  its  patrons,  or  the  agreement 
may  be  contained  in  a  bylaw,  a  written  notice  and  copy  of  which  is 
given  to  each  of  the  members.   In  general,  agreements  once  made  are 
effective  for  all  subsequent  years  until  revoked.   A  "nonqualified 
per-unit  retain  certificate"  is  defined  to  be  any  per-unit  retain 
certificate  other  than  one  which  is  "qualified." 

The  amendment  also  requires  the  reporting  by  the  cooperative  of 
information  with  respect  to  per-unit  retain  allocations  comparable 
to  the  reporting  requirements  with  respect  to  patronage  dividends 
under  present  law. 

Effective  dates  and  transition  rule. — The  amendments  which  relate 
to  the  substantive  tax  treatment  of  per-unit  retains  are  to  apply, 
generally,  for  taxable  years  of  cooperatives  beginning  after  April 
30,  1966,  and  the  information  reporting  provisions  are  to  apply 
for  calendar  years  after  1966. 


1/  A  special  rule  permits  cooperatives  to  continue  their  existing 
practices  with  respect  to  the  timing  of  the  issuance  of  per-unit 
retain  certificates  for  products  marketed  under  a  pooling  arrange- 
ment and  to  take  the  tax  deduction  at  the  time  the  certificates  are 
issued. 
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If  a  cooperative  has  entered  into  individual  agreements  with  its 
patrons  with  respect  to  per-unit  retain  allocations  in  compliance 
with  the  existing  income  tax  regulations,  new  agreements  would 
not  be  required  under  the  amendment.   Existing  bylaw  agreements 
with  respect  to  per-unit  retain  allocations  adopted  under  the 
Treasury  regulations  are  to  be  effective  for  taxable  years  beginning 
before  May  1,  1967.   After  that  date  a  bylaw  agreement  which  con- 
forms to  the  new  statutory  provisions  is  required. 


